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I.

nrrR0PUc:1IOH: m CDTRAL POLICY 1'm

Thi. ca.e concerns whether anc!- how Southern Bell Tel.phone and

Teleqraph Company ("SST") .hall be permitted to ccmpate in the

intra.tate telecommunications market for voice •••••ging .ervices

("VMS"). In.cmuch a. VMS i. but one .egment of a ~ro.~.r .et of

.ervic.s call.~ .nh.nc.~ .ervic•• ("ES"), the c••• al.c pr••ents

the ~or. gen.r.l i ••ue vbeth.r .nd how SST shall be permitted to

compete in the intr••tate ES market.'

The central pol icy i ••ue to be deci~ed and 'the veneral

circumstance. that frame it .r. succinctly .t.te~ a. follcw.. SST

is the monopoly controller of the local telephone .ystem. As .uch,

it has both the opportunity and int.rest to bah.ve .ntl­

competitively if .llowe~ uncontrolled pre.ence in competitive

market•• How.ver, SST'. pr•••nce in tho.. ..rket. , under

con~ition. Where it ~oe. not abu.e it••onopoly po.ition, may

actually promote developmen't of an efficient, competitive ES

market. The central que.tion bafore the Commi••ion therefore is:

What regul.tory appro.ch to SST'. entry into the ES ••rket will

best quard .gain.t monopoly abu.e of that ..rket, but fo.ter it.

developm.nt to ita .fficient, competitive .xtr.... to the benefit

of consua.r. and the aiatel

'Throuvhout thi. Order unle•• otherwi.e noted, the terms
"VMS," "VMS aarket," "ES," or "ES ..rket" reter to the in~A.;.%e
telecommunication. portion of the voice •••••ging .ervice ..rket or
enhanced .ervice. ..rket, which i. the only portion of tho.e
re.pective aarket. reCJU1.te~ by thi. c:omai••ion. In addition,
unl••• otherwi.e nat.d, reterence to IS and/or ~ aarket include.
reference to VMS and/or VMS market.
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The principal tact .atter. determined by the commi.sion in

this ca.e are whether, under current cir~tances, SIT has the

opportunity and incentive 'to abu•• it. monopoly centrol of the

local telephone aystem to the detriaent of fair ccmpetition in 'the

'VMS JDarket and Whether SST haa done ao. ~e cOIDIi••ion finds 'that

SIST doe. have 'that opportunity and incentiv.. ~. Commi.sion al.o

finds that the evidence in 'this ca•• indicat.s 'that SST has

actually u.ed ita .onopoly position to deter competition in the VKS

lIarket. i.U, Part ~II.

Ba.ed on the.e finding., 'the Cc:=mi••ion articulate. the

everall requlatory policy that will c;overn SST'. pr••ence in th. ES

market, plus fashion. the .pecific regulatory fro.work pur.uant to

Which SST shall be permitted to compete in the VMS .arket~ la,

Part IV. The Commi••ion determine. that the beat policy i. ~

promote competition in the ES ..rkat .0 that it will develop to its

efficient, competitive .xtr.... Achievement ef this policy .ean.

'that SST'. pr•••nce in 'the ES ..rkat .u.t be regulated until that

market dev.lop. to a atag. of complete competition. Once that

at~9'e- i. r.achad, the competitive balance of the .arket should

elilllinate 'the need for regulation to prevent the type of abuse ef

lIonopoly contrel of 'the local telephone "etvork by SBT that daters

er defeata competition.

SST'. current pr_aftCe 1ft ~e WI ..rat ia basically

lmconuelled. -rile COIIIli.aion haa detenined 'that 1ST baa the

opportunity and incentive 'to behave anticoapetitively 1ft that

••rket in order to favor ita ...oryCall- aervice over other
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competitive VMS cption.. The Commi••ion ha. further determined

that. SST ha. in fact behaved ant.icC1Dpetitively with re.pect t.o its

trial cffer of Me.orycall- .ervi~e, with inevitable and ~ikely

irreparable damage to 'the VMS ..rketplace. The full .cope and

extent of thi. damage and cf In'. ant.icompet.i'tive behavior cannot

pr_ently be determined by the Commi••ion, c;iven SBT'. failure to

comply with the Commi••ion'••arlier directive that. 1ST file with

the commi••ion .ufficient. co.t dat.a to allow a determinat.ion a. to

Whether Memorycall- .ervice i. Hing predat.orily priced. '1'he

Commi••ion therefore determine. 'that SST'. current. provi.ion of

MemoryCall- .ervice DU.t be frozen in order t.o halt. SST'.

an'ticompeti'tive behavior pendinq filing by Southern Bell of a

complete cost cf .ervice atudy for Memorycall- .ervice, inclUding

all workpapar. 'thereto, and pendinq commi••ion de.ign and

1mple1Dent.ation of appropriat.e requlat.ory cont.rol. t.o prevent. and/or

deter monopoly abu.e. The Commi••ion therefore undertake. certain

analy.e. and action. to develop the appropriat.e .et. of regulatory

controls. J.D, Part v.

SIT'S PBCWSIQtI or JlEMQBXOTJe sJ8Y%CE
;rpBISPIC'l'XQB UP AUXdgBm TO BIGQIl4'I

Several stat.uta. conter juri.diction arad authori1:y upon the

c""",,! ••ion t.o raVUlat.e In'. provi.ion of M_oryC&ll- .ervice under

'the condit.iona pre••nt.ad by thi. ca... 'lbe e:a-1••ion'. ven• ral

juri.di=ion and authorit.y is contained 1D O.C.G.A. I .'-2-20,

Which provid.. , in pertinent part, a. tollows:
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Ca> Except as otherwise provided by law, the
commission shall have the qeneral
supervision of all • • • telephone and
telaqraph companies • . • within 'this
state,

(b) 1"h. commi••ion ••y h.ar compl.ints, in
addition, it i. al.o authorized ~o

p.rform the duti.. impos.d upon it of ita
own initiativ••

(c) '!'h. commis.ion ••y • • • by special
order. in particular ca.e., r.quir. all
compani.. under ita .upervision to
••tGli.h and ••intain such public
.ervice. and facilities a. way be
rea.onGle and ju.t.

Ce) '!'he commi••ion shall h.v. authority to
examine the aff.ir. of all companies
under it. .up.rvi.ion and to ke.p
inform.d a. to ••• the ••Mer in which
the lin•• own.d, l ••••d, or controlled by
them ar. manaqed, conducted, and operat.d
• • • with ref.rence to their complianc.
with all law. [and) order. of the
commi••ion •

The Commi••ion ha. al.o received .pecific .tatutory

juri.diction and authority with regard to tel.phone compani•• and

their .ervice•• O.C.G.A. I 4'-2-21Cb) (4) provide., in pertinent

part, •• follow.:

(b) tthe power. and duti•• conferred • • •
upon the ccmai.sion and it. authority and
control .hall al.o extend to:

(4) Televrapb or telephone cCDlp&fti•• , or
Persons CNftin9, lea.ift9, or
operating a public telephone ••rvice
or telephone line. in 'this .tate.

'!'he COJIIIi••ion ba. exerci.ad juri.4i=ion and au'thority over

saT for many year.. No .eriou••U99..tion 1s wade 'that SST i.

ouUida the r.ach of the Commi••ion'. juri.cU.ction and au'thority.

However, it appear. that SBT obliq\laly contend. 'that the cc=ai••ion
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nevertheless does not have jurisdiction and authority to requlate

SIT's provision of MemoryCall- .ervice.2 It appears that SST may
- .

contend that while SST is a 'telephone company .ubject 'to the

Commission's requlatory jurisdiction and authority under I .'-2­

21(b)(4), MemoryCall- i. not. telephone .ervice .ubject 'to the

Commis.ion'. jurisdiction within the meaninv of I .'-2-21 (b) (4) and.

therefore 'the Commis.ion may not rec;ulate SBT'. l'rcvision of

MemoryCall-. If SIT'. Motion rai.e. this contention, it i. Wholly

without .erit.

At bottom, the contention ~ail. becau.e M_oryCall- is a

telephone .ervice. Indeed, any .ervice provided by SIT that i.

integrally connected to it. owner.hip, control and operation of it.

monopoly local .ervice telephone .y.te. i •• telephone .ervice

within the .eaning of O.C.G.A. I .'-2-21(b) (.). It is indi.putable

that SIT'S provi.ion of MemoryCall- .ervice i. intevrally connected

to SST'. owner.hip, control and operation of it. monopoly local

.ervice telephone ay.tem. For thi. reason alone, the Commis.ion

has jurisdiction to requlate SST'. provision of MemoryCall-
.

• ervice.

SIT'S OfFQi4PdXfX AID %I'&"%X21
'1'0 upSE ABD US Ac;TQAL UPSI

or us MONOPOLY PQs..;aQl

~i. ca•• doe. net ariae in • vacua apart ~rom the

.iqnificant eventa of 'th. 1a.t decade 'that bave re.hapeeS the

Zau, SBT'. -Motion to bpand 'the Scope of 'the I)ocket and
Reschedule the Hearings,· filed April 15, 1991, p. 2~
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talacommunication. industry. Rathar, it tit. in the stream of

events at...ing trom federal court dive.titure of the Bell Systam
-

in 1982 and the FCC's aubsequent effort. to regulate inter.tate

enhanced aervice. provided by the BOC.. Tho.e ~odies have found

that the BOCS' monopoly control of the local network ~ottleneck

vive. the BOCs the opportunity and incentive to di.criminate

aqain.t coapetitors re;arding acce•• to the local network and to

cro.s-.ubsidize competitive bu.in..... by .hifting cost. ~o ~e

requlated aide and/or by u.ing profit. from the regulated aide to

underwrite competitive v.ntures.

In adcHtion to 'the ~iluUn9' and conclusion of the federal

court. and the TCC, the evidence pre.ented in this docket also

ahow. the opportunity and incentive of 8ft to behave

anticompetitively with r ••pect to the VMS .arket. Indeed, beyond

the mere opportunity and incentive to behave anticompetitive1y, the

evidence demon.trate. actual anticompetitive ~avior by SBT with

re.pect to network acce.. and .arketing through control of the

local network, plus the po••ib1e but a. yet undetermined cro••­

subsidy of Me.oryC&ll- through pr.datory pricinv.

A. rederal AntitrYlt Litialtipn 'inding.

In: 19.2. Aaerican Telepbone , Televraph COIIpany ("AT'':'') va.

div.sted of 22 of ita operatinq companies (the ..11 operating

Companie., or "BOca") by a federal court purauant to a consent

decree entered in a federal 90vernaent antitrust ca.e. In that

ca.e the federal court detemiDe.s that aonopoly control of t.be

local telephone ayst_ by AT'T 'through it. ovnenbip of 1:he BOCs



va. u••d to def.at competition in ••veral ~road talacommunications

.arket.. In ord.r to avoid aub.equant .imilar anticompatitive
.

behavior ~y tha BOC., who atter diva.titure would continua "th.ir

.onopoly control of the local telephone .y.tem, the antitruat court

1apo••d .evere line of busin••• re.trictions upon tha divasted

BOca. One restriction concerned intormation .arvica., a category

that includes ES and VMS. Various ardera of ~a faderal court

upo.ing the intonsation ••rvic.. line of ))usin... r.st.rict.ion

••tabli.h that. SOC aonopoly cont.rol ot th. local ~alaphone .yatem

provid•• the opportunity and incent.iva to J:)ahave ant.1comp.titively

in the intormat.ion ••rvices .arket.. The relevant portion of the.e

esecisiona are ~riefly discuss.d berein a. a partial basis for the

Ccmaission 'a finding that. SBT bas the opportunity and incent.ive ~o

))ahav. anticompatitively in the ES market. if i~ pr••ance in that.

aarket. i. uncontrolled.'

3Th. Commi.sion uk.. notice of 'th. following eseci.ion.
randered by the federal court in the antitru.t ca•••

1. united State. y. Am.r!eln T.l'phon. Ind T.l.graph
Company, 552 F.Supp. 131 (D.D.C. 1'12). Ser.after, this
opinion is referred 'to a. the -Modification of rinal
JudgmentW or wMFJ.- ~e final deere. !aple.ent.ing the
antit.rust. .et.t.l..ant., anter.d in 1"3, i. referreCS to ••
the wMFJ Dacr••• - The Di.trict Court for 'the Di.trict of
COlumbia that. i ••u.d the KFJ and KFJ Dacr.. i. referred
~o a. the -arititrust. court.-

2. ;n1%." Stlt•• y. w••t'rn Il';1;r!c; epmplny. lne., 512
r.supp••46 (D.D.C. 1914). B.r.aft.er, 'this ant.itrust
court. opinion 1. referred t.o a. -w••tlrn E1.=ri;
'1".) .-

3. pniS;." stat.. y. WI'1j'rn Il';1;:1e Cgmplny. tne., 673
F.Supp. 525 (D.D.C. 1"7). H.r.aft.er, thi. antit.ru.t
court opinion i. refarred t.o a. -"stirn Il.=t1;
(1'.71. w
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1. Thl Mgditielt~on gt linal Jpdqw.nt

tt'h. HFJ d.t.rmin.d that. AT'T behav.d ant.icCIlpet.it.iv.ly by

ulin; it••onopoly cont.rol of the local t..l.phon. ay.t.. to ~f.at

ccmpetition. It furth.r d.t.r=in.d that div••t.it.ur. i. 'th.

n.c•••ary remedy ~o curb that abus.. Th. antitruat court allo

not.d, how.v.r, that aft..r div••titur. the BOC. vouleS retain

.onopoly control of the local t..lephon. .y.t... aneS ~.retor. th.

ri.k ot anticomp.titiv. behavior voulCS cont.inu., 'thi. t.iJDe through

'the BOC••

Th. key to the aell sy.t..•• pow.r t.o impede
competition has be.n it. control of local
tel.phon. ..rvic.. Th. local t..l.pbon.
network tunction. a. th. gat.way to inCSividual
t.l.phone .ub.crib.r.. ••• Th••normou.
COlt of the wire., cabl•• , .witch•• , and oth.r
tran.mi••ion faciliti.. which coapri.. that
n.twork ha. compl.t.ly insulat.d it. from
comp.tition. ThuI, acc.II to [th.] local
n.twork i. crucial it {th.r.] ar. t.o be viable
competitor••

AT'T has all.q.dly us.d it. control of this
local monopoly to di.advantag. th•••
comp.titor. in two principal way.. Fi~t., it
has attempt.d to pr.v.nt (comp.tit.or.] from
gaining acc"1 to the local n.twork, or to
d.lay that acc•••, thu. placing th_ in an
inf.rior po.it.ion vi.-a...,!. AT''!''. own
••rvic... ..cond, it. ha' .uppo.e4ly us.d
profit.. .arned froa th. aonopoly local
t.l.phon. operatioD8 ~ aubsidiz. ita
[comp.tit.iv.] buain•••_ • •• •

• • •
Aft..r the div••titur., 'th. Operating eaapani••
vill po..... • .0ftOPQly over local t.l.phon.

4. pnit..s! 51;,11;" y. W"1;1Z'J) Il.s;tr!c; envny, lns., 114
F.SUpp. 1, (D.D.C. 1"1) affirm.d in part and ov.rturn.d
in part in Vni1;.d 11;11;" y. "'1;'m 111c1;r!e SP'P'ny.
YnG" 100 F.2d 2.3 (D.C. eir. 1"0). Hara.tter, thil
antitru.t court opinion i. r.ferr.d to •• tha -VMS wliv.r
Ord.r."
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·arvic.. ••• Ra.triction. [will b. impo.ad
on the BOC.] ba.ad on an a••••••ent of the
reali.tic circuastance. of the rel.vant
1Iarkat., incluc1ing the Operating Companie.'
ability to anga;e in anti~o.petitivebehavior,
their potential contribution to the market a.
an added competitor for AT'T, a. vall a. upon
tha effect. of tha re.triction. on the rate.
~or local talephone .arvice.

'!'hi. .tanc1ard r.quir.. that· 'th. op.rating
Companies be prohi})ited from providin9 lon;
di.tance .arvica. and infomation .arvic•• ,
and fro. manufacturing equipment u.ed in the
telecommunications indu.try. Participation in
the.a fiald. carria. vith it a .ub.tantial
ri.k that tha oparating Companies vill u.a the
.ame anticompatitive tachniqua. u.ed by AT'T
in orCSar to thwart the 9rowtb of th.ir own
competitor.. Moraover, contrary to the
a.sumptions mada by .ome, Operatin9 c:empany
involvament in tha.a area. could not
legitimately genarate .ubsidi.. for local
rate.. Such involvemant could produce
.ub.tantial profits only if the local
companies used their 1Ionopoly po.ition to
di.lodge compatitor. or to provide .ub.idy for
their compatitive .ervica. or products--th.
very behavior the decree .aaka to pravent.

MT.1 , pp. 223-224 (}:)rackat.d matarial .uppli.d, sOlla .aterial

emittad).

The antitru.t court recoqnized the po••ibility that over ti.e

the BOC. aay "lo.e the ability to lev.r.ge their .onopoly powar

into the competitive market. froa which 'they nov IlUst J:)e J:)arrad.·

MI".1, p. 194. Consequently, the antitrust court creat.d ••ean.

whare})y tha BOC. could petition to have the restrictions .04ifiec1

or r_oved where conditions warrant. lJnder ••ction VIII (C) of the

MFJ Decree, 'the antitrust court provided 'that • restriction would

-be remov.d upon a shov!n9 ~t th.re i. DO substantial pos.ibility

that an Operating Company could u.e its aoncpoly power to impeda

•



comp.tition in the r.levant ..rJtet."

emitt.d.

JaJ, p. ],95, footnote

2. Suh••qulnt peellipnl in "iv.r R.qu.'t ca•••

a. W••tern 1,.Nic ("".)

'l'b. BOC. iJlla.c:1iat.ly began p.titioning the antitru.t court for

waiv.r. of 'th. lin. of bu.ine•• re.triction.. In ' ••t'm El'e%ric

(1'84' , 'th. anti'trult court .ouncUy r.jec:t.d 'the requuts,

r.affirming it. recognition of the underlying rea.on for the lin.

of bu.in••• r ••triction., nam.ly, continued ace opportunity and

inc.ntive to abu.. ita .onopoly control of 'the local t.l.phon•

••rvic. to d.feat competition. -rhe .pecific analy... of the

antitru.t court ar. rel.vant to this proce.ding. R,vi.win; 'the

und.rlying }:)a.i. for the lin. of bu.in••• r ••triction. and 'the

concr.t. problema of BOC anticompetitiv, behavior, the antitru.t

court i.po••e! •••parat••ub.idiary requir_.nt a. a condition for

waiv.r•.

(1) Th. Ond.rIying lI.i. tar
Line Af Iy.ine.. BI.triC\ipna

~b. antitru.t court reaffiraec! the underlying ba.i. for the

lin. of ~uaine•• re.trictions.' %1: concluded 'that requ••ta for

waiv.r .u.t be evaluated in 'that c:ontax't.

Contrary to the claD.a of .000e of the "v1onal
Holdin; COIq)ani•• , 'the inclusion of ••ction
VIII (C) in 'the d.en. (alloviftV ..iv.n] i.
not .vid.nc. of a ;.naral policy 1ft favor of
th.ir diver.ification. That provi.ion va.
incluc!ec! '0 that th••• coapanie. could, at.011. later t~, eft9a,e in nonrlflUlatad
activiti., An a carefully cpntrplleCS bt,i•.

,aaa, , ••tem Electric (l".', pp. 151-52.
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,.'t'rn Ellctric (1981), p. 158 (~racketedaaterial and underlininq

adeS.d) •

(2) 'b' Concrete lrpbl••• Rt
Anticompttitiyt IIhayipr

'rh. antitru.t court car.fully not.eS thr.. prill. ar.a. of

actual or pot.ntial abu•• by the BOca: (1) Di.crimination in

ace... to bottl.n.ck faciliti•• , (2) cro••-.ub.idization, and (3)

.xploitation of ..rk.t1ng advantag•• ate 1lllling ~ro1I th.ir local

exchang. monopoly.

Ca) Acc... Di'criainatipn

With r ••p.ct to ace••• di.crimination, the antitru.t court

not.d that the ri.k of u•• of acncpcly pow.r for anticomp.titiv.

purpose. l ....n. a. the conn.ction betw••n the ccmpetitiv. mark.t

.ouqht to b••nt.r.d and local .xchan9' ••rvic. HC01l.' aor.

att.nua't.d. In the antitru.t court'. vi.w, this

i. .0 blcau.. product. or ••rvic.. in
unr.lat.eS fi.ld. ar. not dependent ·upon
int.rconn.ction to the {BOC"] monopoly
bottl.n.ck faciliti•• , and di.criminatory
ace... 'th.r.for. cannot injure {tho.. who]
compat. with th_.

5
~w.....s..1;"'rn........!:..ljoJ'a.ac;t.......rwli~Ci......(...1....'~8~4..L)' p. 153, (brack.t.d ut.rial auppli.d).

'Th. antitru.t court al.o ncoqni&.cl that COIlpItitien i.

r.acUly imped.d by cro••-sub.idization, d.finl4 a. -a .ub.idy to a

ftlW, ccmpatitiv. lin. of bu.in••• vith profits .arn.eS fr01l or

lIt i. obvioua, howev.r, that th. inv.r•• of 'thi. o!».ervatien
hold. vh.re, a. in thi. ca•• , th. uility of c:.orqia VMS
c01llplti'tor. to ccmp.t. with Mborycall- ••rvic. d.ptn'" PPM th.ir
non-di.criminatory ace••• to the local bottl.n.ck.



••••ta h.ld by the .xisting, r.qulat.d monopoly lin. of bu.in•••. "

14. It va. r.a.oned ~at

•• lone; a. a R.c;ional -Boldine; Company i.
enq.q.d in both monopoly and comp.titive
activitie., it will h.v. the incentive a. vell
a. the &bility to -.ilk" the rat.e-of-return
requlat.d monopoly affiliate to sUb.idiz. its
competitive ventur•• and th.reby to under.ell
it. rivals in 'the aark.t. vh.re there i.
comp.tition.

The antitrust court analyzed the .pecific foraa ~at ero••-

aub.idy miqht take, explaininc; that

[olna such practice would be the .i.allocation
of common co.t.. To the ext.nt that a
Regional Holdine; Company u••d the ....
facilitie., equipment, and per.onn.l to .erv.
both it. r.qulat.d anc! its unrequlat.d
activitie. , it vould h.ve the ~ility to
ov.rallocat. the co.t. • ••ignec! to the foraer
in ord.r to .aximize the amount that would be
p••••d onto the r.t.payer. (who have no choice
but to pay). Not only vould thi. improper
•••iqnm.nt of co.ta burd.n th. ratepayersJ it
would al.o enable the company profitGly to
ch.rge le•• for it. competitive products and
••rvice. than do it. riv.l. vho .njoy no .uch
.ub.idy.

~., footnote omitt.c!. On. SOC propo.al to b. allow.d to .nqag. in

the office equiplleftt bu.ine.. va. found to be particularly

in.tructiv. of the cro•••=.idy probl_.

Myn.x·. propo.al for an office e~ipaent

venture illu.trat•• thi. probl_. 1Jnder that
COIlPany •a proposal, over 15 percent. of the
eaploye•• of ita ausin.s. Infonat.ion Sy.t_
Company (BISC) a=sidiary vill be locat.ed in •
sal.s division 'that. vill .1so .erve •• 1:be
.al.. .g.nt for ita t.l.pbon. cxcbanc;e
.ervic... tJnd.r thi. anang_ent, Hyncx could
e••l1y .anipulate the CODon co-a of the aIaC
and aperatin; Companie••0 that the ratepayers
would .ub.i4iz. th. effie. equlpaant busin••••

12



~., f.n. 12. Oth.r potential cro••-.ub.idy abu••• w.r. not.d.

A Reqional Boldine; -Company could al.o
.ubsidiz. it. comp.titiv. v.ntur.. ~y

tran.f.rrine; ••••t. from it. r.9Ulat.d
.ffiliat•• to it.. unr.c;ul.t.d .ffili.t•••t
1... th.n th.ir co.t or ~.low th.ir ..rut
valu.. Such. pr.ctic. would ftot oftly
.dver••ly .ff.ct th. rat.p.y.r. who ultim.t.ly
fund the r •••arcb .nd dev.10Pm.nt co.t. of th.
t.r.nsferred ••••t., but it would, onc••e;ain,
imp.d. fair .nd .ff.ctiv. competit.ion in th.
comp.titiv. mark.t: thi. cro•• sub.idiz.tion
would viva th. company's unr.VU1.ted
ent.rpri.. an obvious and improper .dvant&,.
ov.r it. comp.titors. Conv.r••ly,. r.vul.t.d
affiliate could -purcha••- ••••ts from the
unr.qulated affiliate .t • pric. above th.ir
market value and pa.. on th. extra co.t. to
the ratepay.r••

~., p. 854, ~ootnot•• omitt.d.

'l'he antitrust court r.coqniz.d th. speci.l pot.nti.l for

cro.s-.ubsidy abu.. wh.re • Bee 1. d.v.lopine; r.VU1at.d ••••ta in

anticipation of th.ir us. in competitive .-ruts.

An .ffili.t. which dev.lops .n ••••t in its
r.qulat.d mark.t in anticip.tion of it.
pot.ntial u.. in th. comp.titiv. mark.t would
have the incentive to .dd f ••tur.. or
capabiliti.. beyond tho.. r.quir.d for th.
provi.ion of local t.l.phone s.rvic. in ord.r
to .nhanc. the ••••t·. mark.t v.lu.. As.
r ••ult, th. rat.pay.rs would subsidize th.
unr.9Ulat.d ~usine.... by p.yin, for -.xtra.­
which ben.fit. only thos. ~uain••s... Ind.ed,
the rat.pay.rs .i,bt. ~ar th. ent.ir. risk of
r ••••rchin' and d.v.lop!nv 1:he.. ••••U
~cau.. • ••,ional Bol4in9 coapany would
t.ran.f.r frOll it. r.e;u1.t..d t.o it.. unr.VUl.t.ed
affiliate only tho.. proj.eu which t.urn out.
t.o be succ..sful. Conven.ly, if th.
unr.9Ul.t.d affili.t. d.v.loped an ••••t. and
sold it t.o the Operatin, Cc.pany .t the full
co.t of d.v.lopaant, • ero.s sub.idy would
occur if the ••••t po......d f.aturn or
capabiliti.s beyond tho•• r.quir.d for th.
provision of the local service.

13



.14., f.n. 15.

ec) Explgit.%igD pt 'ark.%iaq
Ady.nt.q.. stamping {rpm tb.
Loc.l Exchanq. Monqpply

tI'!1. BOca hav. a unique po.ition blcaus. th.y art 'th. cont.ct

point ~or ~. ~.l.phon. public. ~i. po.ition provid.. ~cial

cpportuniti_ for anticompatitiv. bahavicr, in 'th. vi.", cf th.

antib"uat court.

%n addition 'to cro•••ub.idization, a Rtqional
Holding Company could impede competition in
mark.t. unr.lat..d to t.l.communications by
.xploiting ~. mark.ting advantag•••t ...ing
from it. local exchang. aonopoly. ~. coapany
would have a unique advantag. ov.r its
comp.titor. if, for .xampl., it -bundl.d- it..
r.gulat.d monopoly ••rvic.. with its
comp.titiv, product. or ••rvic•• , or if it.
adverti••d, and in fact provid.d 'to its
cu.taa.r. in the cCllp.titiv. mark.t, aor.
tia'ly t.l.co.munication. ..rvic.,
pr.f.r.ntial acc••• , or ~oth.

14., p. 854 tI'h. antitrust court blli.v.d 'that • [,]uc:h practic••

ar. ..p.cially ~ik.ly ~o occur if the r.qul.t.d and unr.gulat.d

••rvic•• ar••ark.ted by a .ingl••al•••taff.- 14., f.n. 17.

(3) Saplnt. IM.idila B.quinMnt

Ba••d on 'th••• and ctJ:a.r analy._, 'ttl. antitru.t court 1apo••d

a ••p.rat. a=.idi.ry requiralft't, holdin9 'that

• • • ti]'t i. v.nerally agreed ~t i~ ~.
Raqional Boldin9 COIIPani.. condu=e4
caapet.itiv. activiti_ 'throu9b ••pant.
llUbaidiari_, imr.coapany uansact.iona would
beCOlle aon apparut. aDd ~ua cro••
8Ub.idization and other ant1coapetit1v,
conduct could acr••••ily bI prlV.nt.e4 or
r.ctifi.d. ••• Accordingly, whil., •• a
g.n.ral ..1:ter, 'til. court i. not .a,.r u
r.quir. th. ..1:abl1.haent cf ••parat•
• ub.idi.ri•• , 'th.t ••••ur. i. v.rr.nt.d in
'this .itu.tion, and it vill be r.quir.d.

14



14., pp. 870-71, footnote emitt.d.

In aUllZlary, tha antitrust court concludad that 'tha HFJ Decree

va. .ntarad

'to eliminate anticoapatitiva condition. in'th.
t.l.communication. industry. ••• Under 'tha
d.cr•• , the R.gion.l Boldin; comp.ni.s play an
••••nti.l rol.--they .ra to provide .ffici.nt,
.conomical, .nd, if po••ible, t.cbnolo;ically
.dv.nc.d local t.l.phon. aervice. ~.ir roll
i. not to provide ••ourc. of rat.pay.r funda,
cr.dit, and oth.r ••••ta to finance
comp.titiv. v.ntur•• , nor w.r. ~.y •••nt ~
b. va.t conglom.r.t.. in which t.l.phone
a.rvic. i. r.l.gat.d to a .ubordinat. place.. . .
Th. d.cr.. cont.mplat.. that AT'T, •• •
company now .ngag.d in comp.titiv. bu.in•••,
could .nter various n.v fi.ld. a. it •••• fitJ
it did not cont.mplat. .uch entry for th.
R.gional Holding Compani•• axcept 9n , 11mita4
Ind .lowly-.yolyinq b"i.. 'I'h. r •••on i •
• impl.: th••• compani•• , unlike AT'T, r.tain
what i. in lav and in r.ality a .onopoly ov.r
a critical a.p.ct of th. nation'. t.l.phon.
a.rvie••

• • •
• • • [T]h.r. i. the ov.rridin; principl. 'that
the Court i. obliq.t.d und.r th. d.cr.. to
make c.rtain that th. ..gional Boldin;
Compani., do not impeda compet.ition in th.
non-t.l.communications ••rkata th.y ••ak to
.nt.r. •••

Th. d.cr•• a••um•• , a. doe. th. Court, th.t
the R'9ion.l Holdin; co.pani.. ..y div.raify
on a .ivnificant acal. only.. Ulay
daonatr.t. • • • th. iaprot»ab11ity of Ul.1r
involv_.nt. in anticcmpatit.iv, conduct ...d
upon th.ir aonopoly atatus •

.14•• pp. 174-175.

b. ..G.= 11.c;t;rie ,,,"71
%n 1.17 ~. ace. once _vain .,ked for waivers of .11 'thr••

lin. of »u,in.,. r.,trictions. In ".t'm Elle1;ric (""7), th.

15



• • •

antitrust court reexamined the opportunity and incantive of the

BOc:. to u.a thair monopoly control ev.r th. local telephone network

to defeat cempatition. Th. soc:. advanced their new reque.t on the

qround. that 'they no long.r had monopoly control of 'the local

-tel.phone network, that. 'thare i. no lonqer a Ball syat_ ~caU8.

"ther. are .even R.qional Compani•• , and that., unl1Jte at the tim.

"the MFJ Decree va. entared, federal ra9\llation i. now aUfficient to

pr.vent anticompetitive abus...

~he antitrust court examined each of th..e contentions and

found each wanting_ ~h. antitruat court conclud.d that the BOCa

continuad tha sama incentiva and ability to uae their monopoly

control cf the local ••rvice network to defaat competition a. they

had at the time of divestiture.'

'lU, He.tern El.e:tric (19.7), pp. 565-56', whar.in vith
respect to the BOC. continued opportunity and incentive for
monopoly abu.e in the information .ervice. aarket, the antitruat
court concluded

there ha. I)e.n no chang. what.ver in thi.
re.pect .ince l't4, .nd no d_on.tration that
now, unlike 'than, 'there 1a no aubatantial
po••ibility that the "qion.l coapaniea could
not, and indeed would not., use their monopoly
power to impede coapet.ition in the infoZ1DAtion
aarvices .arket.

.
~at 'the aJ)111'ty for abuae .x111'ta aa doea 1:he
incentive, of that then can be no dcnzJ)t. b
at..tad aJ)ova, infonaation .arvieas ara

- fr.qile, and becauae of theJz fr.vlli'ty, ott-­
a.nsitivity, and their ne,atlve na=10n to
evan _11 d.tractat.iona 1D -tranaaiaalon
quality and apeed, they an -.oat. ...lly
aubject to deat.ru=ion ~y 'tho.e who control
their transai.aion. AaofttJ the aore obvious
••ana of anticoapetitive action in'thia reqU'd
are incr..... in the rat.. for tho.e .vitched
and private line .ervice. upon which Rev10nal



It did. .0 bas.d en a

Th. antitrust court did carv. out on. ar.a for waiver:

Information ••rvic.. ~ransmission.

cost/b.nefit analysis, a. follow••

Aftar con.idering tha subjact in ao.a datail
and with graat c.ra, tha court ha. becoa.
convinc.d, fir.t, that, if tha authority of
the Regional Compani.. is car.fully ltait.d,
the risk of .nticompetitiv. action by th•••
comp.ni•• , while not insignific.nt, i., on
balanc., outw.igh.d by oth.r considaration.,
••cond, that the bro.d acal. and 'the
r •••onabl. co.t crit.ri. n.c••••ry tor a
.ucces.ful [information ••rvic•• u.n_i••ion]
.ystem c.n )). ..t only by p.rmittinv 'th.
R.gional Compani•• to provide the n.c••••ry
infrastructur. compon.nts for .fficient
vid.ot.ch s.rvic.s on .n int.g-rated ba.is, and
third, that it is pro))lbl. that a vall-run,
ad.quately publicized system could p.rform a
useful s.rvic., and that it .iVht .ttract a
SUfficient numb.r of subscriber., so that it
could operate on an .conomically sound ))asis.. . .
For the reasons .tated, the Court vill .xempt
from the information s.rvic.s restriction the
transmission of information gen.rated by
others . • •

Western Electric (1987), pp. SJl and 5" (bracket.d ..terial

supplied). The antitrust court invit.d tho.a BOca int.r.st.d to

Company comp~titor. d.pend Vbile lov.r rates
ar••aintained "for ••vional Coapany network
••rvice., manipulation of 'the qu.lity of
acce.. lin•• , tap.ir.aent of th. .peed,

_ quality, and .ffici.ncy of d.dicat.d private
line. u.ed by COJIpetitor., dev.lopa.nt of D.W
iDformation ••rvice. to take aCSVant&9. of
planned, but not y.t publicly known, cb&ft9.s
in the und.rlying n.twork, and u.e for
.evional Company benefit of th. knoVl.dve of
the desivn, natur., veoc;rapbic cov.ra,., and
traffic pattem. of competitive information
.arvic. provid.r••
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aubmit sp.cific propos.l. for entry into the infor-.tion ••rvic••

trans:i.sion bu.in••••

c. VMS 'aiyer Ord.r

~n March, ),988, "th. antitrust court .;rant.d a vaiv.r ~o the

BOC. und.r S.ction '\'711 (C) of 'the Kl'J Deer•• , 'th.reby p.rmittine;

them "to .nqaq. in voic. .toraq. and r.tri.v.l ••rvic•• , inclucUnq

voic••••••gine; •••••rvic..... VMS waiv.r Order, p. 23.T

OV.r oppo.ition froa VMS ccmpetitora, 'the antitru.t court

qrant.d the waiver ba••d on • public policy co.t/b.n.fit an.ly.i•• '

~h. antitru.t court conclud.d that a larg. VMS aark.t exiats that

will not b••ff.ctiv.ly d.v.lop.d ab.ent proper BOC participation.

7Th• VMS Waiv.r ord.r distinqui.b.. betv••n inforaation
••rvic.. cont.nt anc! infor-ation a.rvic.a transa1aaion. Th. VMS
Waiv.r Ord.r d.ni.d the BOC.' r.qu••t for vaiv.r of ~. lin. of
busin••• r ••triction on infonation ••rvic.a content. Authority to
off.r ••rvic•• 11k. M.moryCall- i. cov.r.d by the vaiv.r grant.d by
the antitrust court to .nqaC). in information s.rvic.s trana.i••ion.

A••arli.r not.d in f.n. 3 b.r.in, a portion of the VMS Waiv.r
Order was ov.rturn.d on app.al. IU, unit.d stat•• y. W••t'm
Electric Cqmpany. Inc., 900 7.2d 283, 305 (D.C. eire 1990) (" ••
• the district court .rr.d in applying ••ction VIII (C) to the
uncont.st.d .otion to remove 'the lin.-of-buain... r.striction on
information a.rvic... And becau•• v. ar. unable to .ay that th.
district court would bav. r.ach.d the .... r ••ult bad it appli.d
the prop.r 1.gal standard, v. ar. conatrain.d to r ...nd the ca••
for furth.r consid.ration of 'th. BOC.' .otion ~o raov. 'the
information ••rvic•• ban in ita .ntir.ty. II) Th. portion ov.rturn.d
is th.. Diatrict Court' s denial of 1:b. vaiv.r requ••t for
information ••rvic.. con~ent. It appear. ~o the casal••ion ~t
the waiv.r for information s.rvic.s tranaai.sion ba. raaain.d (or
will r ...·in) 1nuet.

'Thoa. in oppo.i~ion·'to 'th. vaiv.r &Z'VU.d principally "tWo
propo.ition.: (1) IN. to ace aonopoly of local .vi~chift9 .ervic.s,
". comp.tit1v••ark.~ for ~. d.liv.ry of tWS] .enice. to
con.Wler. i. lik.ly ~o d.v.lop only if ~. [BOCa] r_in prohibited
from providing th.." and (2) ~. aoca fa11.d to ahow under I.ction
VIII (C) of 'the MFJ' Otcr•• that th.r. i. a lack of cOJlPltitive bUll.
VMS Waiv.r Order, pp. 11, 20, !)racket.d .aterial suppli.d.
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Recoqnizing the potential for SOC anti-competitive activity in the

VMS market, the antitru.t court nonethele.. concluded 1:.hat BOC

entry into ~e VMS ..rket va. varr~nted.'

~e antitrust court did not .imply turn the BOca loo.e in the

information aervices arena to bahave a. they de.ire. ~n the

•

context of qranting vaiver. 'to enter 1:.he infonaation .ervices

'tranSmis.ion arena, the antitru.t court ftoted 'that

-. • • Regional company behavior in 'the
intormation .ervice. %ield vill be clo.ely
monitored. Shoulc1 it bacc=e apparent that 'the
flexibility qrantec1 harein i. being- abused,

,
Althouqh finding the cost/benetit calculation a close call,

the antitrust court concluded its cost/benetit analy.i. a. tollows:

In the Court' • opinion, .everal facton 'tip the
balance in tavor ot Regional Company entry.

First. In view of the tact that the core violations
that vere the .ubject ot proot at the AT'T trial did not
involve this market at all, there i. le.. rea.on to
believe that Regional Company involve.ent in thi.
industry vill lead to anti-competitive behavior than
vould, for example, it. involv..ent in long- di.tance,
provision ot intormation content, or ..nufacture ot
telecommunication. product••

Second. Due to the .ubtle competitive pre••ure
exerted on this market by the pre.ence of .ervice
bureau., an.wering .ervice., and particularly hoae
answering- ..chine., the ability to control price. and
otherwi.e to operate aonopoli.tically vill be
substantially diluted.

• • •
':bird. In view of the laZ'Vely inconclusive and

speculative nature of the ccmpetitive considerationa,
other public policy factor. should also be considered.
~n this context, the public interest heavily tips the
balance in favor of the requests of ~. .eg-ional
COllpani_.

'1'h. likelihood is that truly ciquitous acce•• to
the.e service. will not be had by the r ••idantial and
8.all bu.in... con.uaer in the absenc. of .eg-ional
Company involv_ant. •••

VMS Waiver Order, pp. 21-22, acme ..terial omitted.
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that local ~ottl.n.cka are ~.inq u••d to
di.criminat. aqain.t comp.titor. in the
infermation ••rvice. urket, or that the
information .ervic.. are ~.inq .ub.i~ized ~y
fund. ccntri~uted~y the nt.payer., the court
will take appropriate .nforc.ment action. ~n

fact, if the ~.havior of • particular R.;ional
Company prov.. particularly .qreqiou., 'the
Ceurt will not he.itate to r ••cind that
violator'••uthority to .n;aqe in information
transmi••ion ••rvic•• altog.th.r.-

'VMS Waiv.r Ord.r, p. 18, ~ootnot. omitt.d.

~. F.daral Communication. cOllld.sion (FCC) has rend.r.d

••varal post-div.stitur. deci.ion. re;ardinq the condition. und.r

vhich it shall allow the BOC. to off.r int.r.tat. .nhanced

.ervices. By nece••ity, .ach of those daci.ion••ddr••••• the

opportunity and incentive of the BOC. to behave anticompetitiv.ly,

principally from the point of vi.w of preventinq di.criminatory

aCCe•• to the local .y.t.m and imp.rmi.sibl. cros.-sub.idy. ~.

rel.vant pertion of th••e d.cisions .re ~riefly di.cus••d herein ••

• partial ba.i. for the Commi••ion'. findinqin thi. c••• that SST

bas beth the opportunity .nd incentiv. 'to behave .nticompeti'tiv.ly
10in the ES mark.t if it. pre••nce ~.r.in i. uncon'trclled.

10The Co_i••ion uk.. notice of 'the followinq d.ci.ion.
rendarecS ):)y the Fee:, .plua one ".deral Appeal. Court deci.ion
r.latin; th.r.to.

1. - Policy .nd Rul.. Conc.minq the lUrniahin; of eu.toaer
Premi... Equipaent, Enhanced Servic.. and Cellular
Comaunication. Equipaent by the Ball Operatin; coapanie.,
CC Docket 13-115, B.pp" IneS 0m.r , '5 FCC 2d 1111
(1984), ref.rr.d t.o here.ft.er a. -aoc Separa'tion Order,­
and FCC 14-252, ., Fed.",. 26056 (1'1.), r.ferred t.o
hereatt.r •• the -aoc separation "consideration Order.-
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1. BOC Separatipn Qrder

Prior to div.st!tur., ~ut .ft.r the .ntry of the XFJ .nd MFJ

nacr•• , the 7CC und.rtook 'to d.t.rmin. "wh.th.r "th. ..parat•

• ubsidiary r.quirem.nts [pr.viously adopt.d ~y th. FCC for

application 'to AT'T] ar. .pplicabl. 'to the [div.st.d] Bell

Op.ratinc; Compani.. (BOCs) aft.r th.y are div.st.d by [AT'TJ

pursuant to the • • • (HFJ)."" '!'b. !'CC ord.r.d a ••parat.

subsicUary r.quirem.nt ~or th. SOC provision of .nhanc.d ••rviC.I,

stating

w. have d.t.rmin.d in thil proc••ding that
Itructural I.paration should be apol.d on 'tb.
divelt.d BOCI in th.ir off.ring of • • •
• nhanc.d l.rvic'l • •• • W. have found that
the b.n.fitl, and the ability to d.t.ct and
pr.v.nt improp.r cOlt-lhifting and oth.r
anticomp.titiv. practic•• , outw.igh the costa
impol.d on the BOCI in forming and operating
through ••parat. organizationl.

BOC S.paration Ord.r, p. 23 Clom...t.rial emitted).'Z

2. FCC 86-252, CC Dock.t No. 15-229, B'Pot% Ind Ord.r, Jun.
19, 1986, which il the FCC Ord.r in Comput.r Inquiry, III,
r.ferr.d to h.r.aft.r .1 "CI-III."

3. Plopl. of the S1;I1;' of California v. 1.d.rl1
Communications commi••ipn, to! F.2d 1217 (tth eire 1990),
r.f.rr.d to h.r.aft.r •• "califprnia y. lOC."

"aoc S.par.tion Order, pp. 1-2, (brack.ted uteri.l supplied) •

llIn it. BCe S.paration R.con.id.ration ord.r, at p. " the FCC
.ad. • f~ll.r d.scription of the rational. it had adopt.d in it.
acc S.paration Ord.r.

~. ord.r va. b.led upon our fUuSlnv. that in
1iCiht of curr.nt cirCWIStancas, • aocti.fied
structural ••p.ration 1. n.c••••ry ~o ~ure

that BOC provi.ion of ••• enhanc.d ••rvice.
doe. not l.ad to unr.alonabl. rat.. for
r'gulat.d ••rvic.. or diminish.d coapetlt~on
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Tbe .04ifiad structural saparation requiremant for BOC

provi.ion of enhanced .arvica. adoptad by tha FCC prohibitad, among

other thinv., joint billing and joint markating. ~a 7CC found

'that th... type of joint activiti.. po.ed far 'too qraat an

opportunity for anticampatitive behavior by ~e BOca that might

hinder comp.tition in the ES aarkat. u Part of the rationala for

in the provi.ion of • • • aM.nc.1S .arvic•••
Al:».ant molSifielS S'truc1:ur.l .ap.ration it would
be more ISifficult 'to control the ragional.­
ability to cro••-.ub.idiz. competitiva
offering. or 'to di.criminata in the
interconnection of compatitor.- offaring••
The benefit to con.umer. of controlling .uch
potenti.l conduct outweigh the co.t of
.eparation. We do recognize the po••ible
in.fficiencie. inh.r.nt in .tructur.l
.eparation. Structur.l .eparation .ay reduce
po.sible .conomi•• of .c.le .nd .cope. Public
.arvice. mi9ht be provid.d .ora ch.aply on an
un••parat.es b.si.. Bow.v.r, until ve bave bad
the opportunity to ••••ur. 'the affact of
structur.l ••paration on the ragional.'
provision of • • • enhanc.d ••rvic.s,
struetural .eparation is valuabla to .aximiz.
the benefit. and minimize tha bar1U of the
regionals' partieipation in tha.a activitias
whila wa acquira .xparianca which will anabl.
u. to adjust tha .tructure und.r which this
participation may ~••ost ~aficial.

~. FCC specifically found 'that

Joint operation...y allow the BOC. 'to proaper
for rea.ona other tbaJl (1) 'that they provida a
price .nd quality coabination for unregul.ted

.product. and .ervice. 'that i. aore attractive
'than what othar .upplier. provide, or (2) th.t
'thay bave lover coaU. 'lbe 8OC8 could _plaY
'their aonopoly po.ition 1n natwork .arvice. to
proaota thair own • • • anbanced .arvieu.
'rho.e activities involve a d&ftger of
ant.icompetitive prac:ticaa (e.9., delaye4
.ervice connection for .ub.cribers purcba.1Dq
a rival'. CPE) anlS coat ahifting (e.9., over­
allocat.ion t.ow.rd aonopoly .arvice. of a aa~e.
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